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Opening Address 

 

The Webinar commenced with Mr. Manu Maheshwari, Secretary, CAN 

Foundation welcoming the Keynote Speaker, Hon’ble Ms. Justice Indu 

Malhotra and Panelist, Mr. Shyam Divan, Senior Advocate, Supreme Court 

of India. “The domain of law, unlike many other professions is an extremely dynamic 

field. Furthermore, with the increasing popularity of non-adversarial methods of 

dispute resolution, a subject like Arbitration Law has assumed even greater 

significance.” Mr. Maheshwari briefly underlines the importance of Arbitration Law in 

India and remarks that, “a pound of Arbitration is equal to a tonne of 

Litigation.”  

 

Mr. Maheshwari further introduces Prof. (Dr.) Srikrishna Deva Rao, the 

Vice Chancellor of his Alma Mater National Law University, Odisha. “Sir, 

thank you for standing strong like an anchor and helping us in putting up this 

Webinar.”  

 

Prof. Rao was the founding faculty at NALSAR (1998-2004) and has previously 

served as the Dean - Academics at GNLU Gandhinagar (2004-2007) and as Registrar 

at NLU Delhi (2010-14). He is also a Fulbright Scholar and a Visiting Fellow at School of 

Oriental and African Studies, SOAS London and University of Washington at Seattle.  

 

Mr. Maheshwari further notes the legal acumen of Prof. Rao, “Sir has also actively 

worked in the areas of Criminal Law, Human Rights, Legal education and Access to 

Justice. He is a visionary and a dynamic personality who always patronises academic 

endeavours such as this.” He then invites Prof. (Dr.) Srikrishna Deva Rao to deliver the 

Welcome Address. 
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Welcome Address by Prof. (Dr.) S. D. Rao, Vice Chancellor, NLUO 

 

Prof. (Dr.) Srikrishna Deva Rao, Vice Chancellor, NLUO commences his 

address by thanking Mr. Manu Maheshwari for the kind introduction. He then 

acknowledges the speakers Hon’ble Ms. Justice Indu Malhotra, Judge, Supreme Court of 

India and Mr. Shyam Divan, Senior Advocate, Supreme Court of India for their 

immeasurable support in making the Online Lecture possible. “..Respected Speakers, 

Young friends, and the CAN Foundation, I am extremely delighted to extend a warm 

welcome to all of you to this webinar on the Evolution of Arbitration Law in India, 

organised by NLU Odisha and CAN Foundation.” 

 

“Today, as we assemble to discuss and delve into the ‘Evolution of Arbitration Law’, it’s 

in fact a sheer privilege to be explained the same by two notables in the field.” 

 

Prof. Rao notes the importance of Arbitration in Dispute Resolution. He highlights 

the importance of Institutionalisation of Arbitration in India to help combat the 

discrepancies and make the nation a global presence in the area. He notes a brief history 

of Evolution of Arbitration and contends that in the post - COVID 19 will be an interesting 

era for arbitration especially due to a super global society and due to the evolution of 

technology.  

He then opens the floor for the Moderators and the Speakers of the session 

and welcomes everyone for the lecture. 
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Introduction of Hon’ble Ms. Justice Indu Malhotra, Judge, 
Supreme Court of India by Mr. Rajat Bector, Advocate, Supreme 

Court of India 
 

Mr. Rajat Bector, Advocate, Supreme Court of India; Alumnus, 

WBNUJS, enthusiastically introduces Hon’ble Ms. Justice Indu Malhotra, 

Judge, Supreme Court of India.  

 

“When we first thought of having a lecture on arbitration, we wanted someone 

who has been an arbitration practitioner, as well as an arbitrator and at times, sole 

arbitrator. Luckily, today we have someone who has been at the helm of the 

Institutionalization of Arbitration in India and is now contributing to the Evolution of 

Arbitration as a Judge of the Supreme Court. I would like to welcome Hon’ble Justice 

Indu Malhotra on behalf of the audience and CAN Foundation. Justice Malhotra is the 

first woman judge to be elevated directly from the Bar and the second woman to be 

designated a senior in the Supreme Court. Her list of achievements is too long to fit in 

the duration of this lecture, but I think her success is evident by the fact that we had over 

1000 registration for a lecture in the middle of a pandemic.” 

 

Mr. Bector further gives emphasis to the scholarly contributions made by Hon’ble 

Ms. Justice Malhotra. “... Justice Malhotra has just published the 4th edition of her 

Commentary on the Law of Arbitration, which is one of the finest commentaries around 

and we have all used it for our Exams and Moot Problems in Law School. Also, I had the 

privilege of working with Justice Malhotra as a Law Clerk last year and also seeing her 

work on her book.”  

 

“It is our honour to host such a luminary in the field of arbitration. With that, I 

welcome Justice Indu Malhotra.” 
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Keynote Address by Hon’ble Ms. Justice Indu Malhotra, Judge, 

Supreme Court of India 

 

Hon’ble Ms. Justice Indu Malhotra commenced by offering a warm welcome 

and greetings to all the participants. She outlined the scheme of her lecture and 

noted that she will be tracing the Evolution and History of Arbitration Law 

in India starting right from the first enactment. The first Indian arbitration act 

came on 1st July, 1899 and was fundamentally based on British Arbitration Act, 1889 but 

the application of the Indian Arbitration Act was confined only to the presidency towns 

i.e Calcutta, Bombay, and Madras and could only be evoked under this Act by compromise 

between the parties.  

 

Subsequent to this, in 1907, the Civil Procedure Code was amended and the 

limitation of its application to the Presidency Towns was removed. It enlarged the scope 

of Arbitration under section 89 of CPC, 1908 which provided for the legislative mandate 

to the Court to refer sub judice disputes to various ADR mechanisms to enable the parties 

to finally resolve their pending cases through well-established dispute resolution methods 

other than litigation. 

 

Hon’ble Ms. Justice Indu Malhotra states that it was in 1940 that a separate law 

namely, the Arbitration Act, 1940 was brought into existence. However it did not contain 

the provision to deal with enforcement of Foreign Awards and was limited to Domestic 

Arbitrations. She notes, “in respect to the enforcement of Foreign Awards, reliance was 

placed on the Geneva Convention, 1927 and New York Conventions to which India was 

a signatory.” She further says that over time as also voiced by  Justice D.A. Desai in the 

Guru Nanak Foundation v Rattan Singh, the working of the 1940 Act was found to be 

unsatisfactory due to too much court intervention at every stage making it a cumbersome 

process.  
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Hon’ble Ms. Justice Indu Malhotra states that with the economic liberation in the 

year 1940, foreign investors wanted an efficacious system and not have courts being the 

only recourse thus calling for imperative changes to the existing system of Arbitration in 

the nation. Following this, she says based on the UNCITRAL Model Law on International 

Commercial Arbitration, 1985, the Arbitration and Conciliation Act, 1996 came into force 

under Entry 13 of the Concurrent List. 

 

This Act for the first time consolidated and amended laws relating to Arbitration, 

International Commercial Arbitration and also for enforcement of the Foreign Arbitral 

Awards thus replacing the previous three acts by a single legislation.  She states that it 

was divided into two parts, the first, reinforcing the Geneva Convention and the second 

dealing with the New York Convention. Justice Indu Malhotra further mentioned that she 

does not intend to focus on the Geneva Convention because it is an archaic convention 

brought in 1927 and is thus not as relevant to the present discourse. She marks it as a 

supplementary provision.   

 

Moving to the nuances of the Act, she laid out that Part One of the Act dealt with 

Domestic Arbitration and those International Investors who were seated in India. The 

Modern Law was a Legislative Template to bring uniformity in work. She further states 

the four basic principles of the Act. Firstly, it is the party's anonymity with respect to 

ensuring fair procedure and free from bias system, secondly, the competence- 

competency principle, thirdly, the minimal judicial intervention enshrined in Sec 5 of the 

Act and fourthly, an expeditious Dispute Resolution Mechanism. 

 

She then notes that with the novelty in the legislation, certain faults also 

accompanied, particularly with nature of power under Sec 11 of the Act. In particular, the 

landmark case of Bharat Aluminium Co., placed before a three - Judge Bench and 

subsequently, the Patel Engineering Ltd. Case, the Constitution Bench was of the view 
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that Sect 2(2) makes it clear that Part I is limited in its application to arbitrations which 

take place in India and that the Parliament by limiting the applicability of Part I to 

arbitrations which take place in India has expressed a legislative declaration. The other 

issue was specifically with respect to government contracts on conflict of interest between 

PSUs relating to the nominee being the sole arbitrator. These issues surfaced overtime 

and were dealt with in the 2015 Amendment Act. 

 

The minute an objection is filed, it becomes problematic for the party with the 

award holder challenging itself to protect itself adding to pendency. Another critical issue 

was with respect to applicability of Part 1 of the Act. Sec 34 applicable to Foreign 

Arbitrators raised serious concern over the scope of Judicial Review. She says in the 

aftermath of this, 232 reports were submitted and for the first time the statutory time 

limit was brought into play. It mentioned a period of 12 months to complete with an 

additional 6 months for providing awards. This was done for the first time in the world 

and was a much celebrated achievement. 

 

Importantly, she mentioned that the amendment gave the HCs Original 

Jurisdiction with respect to International Arbitration thus not requiring to file the matters 

first in the District Courts and thus saving time. It reinforced the competence principle. 

Sec 11 of the Act overruled another aspect of the Patel Engineering case. Tribunals under 

sect 9 of the Act were now empowered to make decisions and one need not come back to 

the Court. Fast-track Arbitration was introduced as a mode of Dispute Resolution. 

Second, the last issue to touch upon is that India placed reliance on the public policy 

setting aside Domestic Awards procured through fraud. It required the Fundamental 

Policy of Indian Law not Statute fundamental policy. Third basic vision of the Act was the 

vision of justice and morality. Indian Act is now the only act in the world which has 

narrowly defined the ground of "public policy". Ground of public policy to challenge an 

award is available only when there is fraud, contravention of fundamental policy of Indian 

law or violation of notion of justice. 



  
 

 

 
Website: www.canfoundation.in | Email: contact@canfoundation.in 

 

CAN FOUNDATION 

CONFEDERATION OF ALUMNI FOR NATIONAL LAW UNIVERSITIES 

“Once We Commit, We Place Commitment above Ourselves” 

 

Along with the Amendment Act of 2015, Justice Indu Malhotra discussed the 

Commercial Courts Act. In 2018, there was another significant development which did 

not really go to arbitration but an amendment was brought to Specific Relief Act and sec 

20B was introduced which provided for development of infrastructure for fast track 

Dispute Resolution in India.  

 

Finally she talks about the 2019 Amendment. The major aim it sought to bring 

about was to transform the system from ad-hoc to institutional. It now provides with 

respect to SC certain arbitration delegates power to appointment. She speaks on the 

establishment of the Arbitration Council of India, an panel of institutions maintained by 

HC to be set up in India. However, she says that such an institution is yet to be set up in 

India. She also tells how there has been a misconception in the international community 

regarding the institution as a regulatory body. Part 1A of the Act has not been brought 

into force to-date because the government is still considering it. 

 

Concluding her address, she states that in her view, drawing a link with India's 

improving rank in the Ease of Doing Business Index in the World from 130 to 63 in 2019, 

she states that the government is set to achieve Rank 30 within a short period. Talking 

about the current COVID 19 crisis she says that the manner of conducting arbitration 

online by use of technology is proving fruitful. In her view, arbitration is an extremely 

expensive affair and a very time-consuming process. She observed that there has been 

skepticism about the online hearing of court proceedings among the lawyers,  she notes, 

“I feel that such a shift to virtual arbitration might help in reducing the travel costs and 

also expedites the process.” 
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Introduction of Mr. Shyam Divan, Senior Advocate, Supreme Court of India 
by Mr. Manu Maheshwari, Secretary, CAN Foundation 

 

Mr. Manu Maheshwari thanks Hon’ble Ms. Justice Indu Malhotra for her 

enlightening address and welcomes eminent Senior Advocate at the Supreme 

Court of India, Mr. Shyam Divan to the session in the following words.  

 

Mr Divan is a Senior Advocate at the Supreme Court and was one of the front 

runners in the fight regarding Right to Privacy before the Hon’ble Supreme Court. Sir 

started his practice at the Bombay High Court. His areas of practice cover Constitutional 

Law and most branches of Civil Litigation including Banking, Arbitration, Securities Law, 

Administrative Law and Environment Law. He is also the co-author of a book titled 

‘Environment Law and Policy in India’ (published by the reputed Oxford University Press) 

and has authored several chapters in other subjects too. He has also assisted SC as Amicus 

Curiae for popular cases including Bellary Case involving illegal mining in Karnataka. 

 

Mr. Maheshwari then notes the immeasurable contributions extended by Mr. Divan to 

the Foundation.  

 

“Mr. Divan, has been one of the pillars of our Flagship Project - Project 

Dhananjay which aims at launching meritorious young graduates into 

legal profession by providing them a monthly stipend. Shyam Sir was the 

one of those first Senior Advocates who came forward to help the 

Foundation in its flagship initiative - Project Dhananjay when we were 

looking for senior counsels to help us. On a mere request over Email with 

delivery of a copy of CAN’s bi-annual newsletter, he was magnanimous & 

generous enough to not just offer us his moral support, but also helped us 

in launching the Project. Many other renowned Seniors like Mr. Siddharth 

Luthra, Mr. Raju Ramchandaran, Mr. Nidhesh Gupta also came forward to 
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help us with him for launching the said project. The Foundation shall 

forever remain grateful for your benign assistance, Sir.” 

 

 
Address by Mr. Shyam Divan, Senior Advocate, Supreme Court 

of India 
 

Mr. Divan started off by thanking the Moderators. He expressed pleasure at being 

part of the Panelists at the Webinar. He said the topic we are discussing over is an absolute 

domain of expertise of Hon’ble Ms. Justice Indu Malhotra.  

Addressing the participating law students, he says that when you graduate and decide to 

make a career in ADR, the recent book of Hon’ble Ms. Justice Malhotra will be the go to 

volume to have in your library.  

 

Mr. Divan complemented the CAN Foundation for carrying out 

philanthropic work and assisting young students achieve their dream by 

providing Scholarships. He believes that Philanthropy is key in ensuring 

the health and wealth of fellow members of the legal fraternity.  

 

Mr. Divan explained that his experience at the Bar has let him meet several great Justices 

who also served as Arbitrators. He expressed that he was privileged to be able to meet and 

appear before Justice Y. V, Chandrachud. Justice Chandrachud used to deal with the cases 

in great depth.  

 

Mr. Divan also expressed admiration for Justice Tendulkar. He said that he had the 

privilege of appearing before Justice Tendulkar before the Madras HC. He said that 

there are many nuances to the Evidence Act that only come to light when in 

practice, as the practical aspect of things differ from the theoretical part. 

He noted a worthy incident that had happened with him in which one gentleman had 
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appeared before the Bombay HC and claimed to be a Civil Engineer. However, it was 

known that he wasn’t any such Engineer and was merely pretending to be one. Mr. Divan 

posed simple class 10 Physics and Maths questions to the gentleman who was unable to 

answer any of them. It was the practical application of the Evidence Act in the 

Arbitration.  

 

Proceeding further, he said that he would only add two-three things that were said 

by Hon’ble Ms. Justice Malhotra. He mentioned how many states including Telangana, 

Punjab, Haryana have no cap on the court fee. This leads to the court paying monetary 

compensation. He says, however, this is not the case in arbitration as there are no court 

fees and there is no requirement of it. Secondly, he said that Civil Litigation is quite a slow 

process and it is quite ineffective. In most cases, the only solution you have is Arbitration 

as it gets the award quickly instead of waiting years for a judgment by the courts. Thirdly, 

he highlighted that the courts must give reasonable decree as mentioned in the 1940 Act.  

He also recalled that he had appeared before the SC in January in a matter that involved 

the 1940 Arbitration Act. Through time, the matter kept getting adjourned and finally it 

was before the Supreme Court and Mr. Divan was arguing it. In a matter, there was a 

contention that the Arbitrator had misconducted himself, which brought around the issue 

of Kompetenz-Kompetenz. In such cases, the court must apply the general principles 

of Law. He cautioned that if we allow the doors to be left open there will be a 

flood of people seeking review. He said that the 1940 Act had failed in this 

regard and even the 1996 Act was clear enough that the courts were in no 

place to interfere in the case. He said that in foreign when an Arbitration is 

initiated then it would be the end of the dispute, however that was not the 

case in India. We need to learn from the global norms that only in the rarest 

of the rare case will the court set aside the Arbitral Award. He called for 

Statistical Analysis to see how many Arbitral Awards were being offset by 

the courts. 
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Mr. Divan then spoke about how he felt that Arbitration was a great field. It was 

growing rapidly and was really effective in dispute resolution. Courts can’t grant decrees 

as fast as Arbitral Tribunals can give awards and hence the dispute is resolved at a much 

faster rate. He said that courtrooms are completely different from Arbitrations. However, 

he says that it is difficult to specialise in such a field. Arbitration matters require a 

great deal of pleading formation and articulation and if you are not ready 

to put in extra effort then it is not the field for you. He further mentioned about 

the improving structure of arbitration proceedings in India and says that given the current 

time frame, the time is near when instead of having formalized organization of meeting 

at 5 or 6 in the evening, proceedings will be conducted at 10 or 10: 30 in the morning. 

 

Mr. Divan said that even though he mostly practices in Domestic Arbitrations, he 

has participated in International Arbitrations as well. He said that International 

Arbitrations are vastly different from domestic Arbitrations. The amount of preparation 

that goes into International Arbitrations is 10x more than what goes into Domestic 

Arbitration which he speaks from his experience as an arbitration practitioner. He says 

that if any lawyer gets to practice in an International Arbitration then they should 

certainly go for it, as it provides for an excellent opportunity to hone their skills. 

 

Earlier it was quite difficult as there would be multiple people involved with 

stenographers amongst others however, nowadays with the advent of technology it is 

much easier as everything can be recorded and the differences in settings can be eased 

out.  

 

He called the COVID-19 phase VUCA- Volatile, Uncertain, Complex, 

and Ambiguous. He says in the current situation, International Arbitration and 

Domestic Arbitration can be conducted with much ease as compared to law enforcement 

by court. He gives the examples of the criminal justice system which has come to a 

standstill.  
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Moreover, he talks about the technological constraints present. Importantly, 

Mr. Divan mentions how technological constraints are not limited to India 

but even the most advanced of the countries are facing trouble connecting 

with clients and dealing with cases. He gives an example of a webinar he attended 

wherein it was only the Queen’s Counsel who was using the webcam and the rest all 

connected simply over the call.   

 

Q & A Session moderated by Mr. Manu Maheshwari & Mr. Rajat 
Bector 

 

1. Responsibility to develop and evolve any field of law is not only on the 

Judiciary but also on the Bar as well. Speaking about the Bar, we know 

that in other countries there are full-fledged functional Arbitration Bar. 

In your view, what do you think are the restraints / difficulty in not having 

a full-fledged Arbitration Bar in India? What steps should be taken to 

ensure that we have an arbitration bar at national level? (To Mr. Shyam 

Divan, Senior Advocate, Supreme Court of India) 

 

Mr. Divan replied that he felt that if we have institutional arbitration with specific 

laws, that would make a real difference. According to him, regular lawyers with 

Arbitration practice often influence and convince the Arbitrator to delay the 

proceedings or to have it on some other day as they are busy with their regular matters. 

But if we have Institutional Arbitration, there will be a number of specialised 

arbitrators focused solely on Arbitration. Thus, a specialist Bar will automatically 

develop soon after. Once a norm develops then a Bar too will develop along with it.  

 

2. How have Indian Arbitrators performed in the International Commercial 

Arbitrations? Justice Malhotra has remarked that Indian Arbitrators are 
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‘secluded’ and ‘isolated’. (To Mr. Shyam Divan, Senior Advocate, Supreme 

Court of India) 

 

Mr. Divan said that it’s a tough question to argue and spoke of how in the global 

market Indian arbitrators are known to be very unprofessional. But as per him on the 

other hand international arbitration is also a learning process and today there are 

young practitioners learning the difference between regular courts and arbitration. He 

believes that if one enjoys the thrills of court proceedings and arguing in front of judge 

then arbitration isn’t for them. He also stated how international arbitration requires a 

considerable amount of learning for the judges, which is a human challenge for them 

as it means leaving the system they are familiar with and starting from scratch in a 

totally new field. Mr. Divan felt that with that with time and training Indian arbitrators 

will be able contribute to international arbitration as well. He explained that in order 

to  have complete command over international arbitration and to influence the field 

in a positive way one must work extremely hard and that it was not a field for the lazy 

or unwilling. 

 

3. Is there a need for separate regimes for Domestic and International 

Arbitrations? Should we have specialised benches in the Supreme Court? 

(To Hon’ble Ms. Justice Indu Malhotra, Judge, Supreme Court of India) 

 

Justice Malhotra said that she was of the view that it was certainly preferable to have 

separate enactments for the domestic arbitration and international arbitration, 

pointing out how the lack of a clear distinction between the two was the problem in 

the Bhatia International judgment. She emphasised that both Acts should be separate 

and pointed out how in Singapore there exist different provisions for dealing with 

domestic and foreign awards.  
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4. Indian parties are often resorting to Ad-hoc arbitration. Do you think it is 

time we move to institutionalization of arbitration? (To Hon’ble Ms. 

Justice Indu Malhotra, Judge, Supreme Court of India) 

 

Justice Malhotra remarked that Ad-hoc arbitration tends to go on endlessly. She even 

pointed out that some retired judges let arbitration drag on because they are paid on 

a per day basis. However, the 2015 amendment has now introduced a time limit for 

arbitration proceedings within which they must be concluded. Further she spoke of 

how in the case of institutionalised Arbitration there are bodies like the ICC which take 

care of all these procedural issues and it would be good to have such a system here as 

well. 

 

Vote of Thanks by Mr. Manu Maheshwari, Secretary, CAN 
Foundation on behalf of the Foundation 

 

The session concluded with Mr. Manu Maheshwari, Secretary, CAN 

Foundation expressing his gratitude to the Panelists for their vast knowledge and 

guidance. “That was really an engaging and enriching session. I believe all the attendees 

share the same opinion. To get to know about a topic of law from a Sitting 

Judge of the Supreme Court of India and a Senior Advocate at the Supreme 

Court of India is in itself a delight for most of the young law aspirants.” 

 

“Since the majority of the attendees happen to be students, they would also have 

benefitted from the insights of doyens in the field of Law/Arbitration such as Hon’ble 

Ms. Justice Indu Malhotra and Mr. Shyam Divan. Moreover, tracing and 

understanding the evolution of Arbitration Law would surely have given a greater 

clarity about the subject to all those who are academically interested in the area.” 
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Mr. Maheshwari further noted the immeasurable guidance and contribution that 

Mr. Divan has lent to the Foundation. “I am also sincerely grateful to Hon’ble Ms. Justice 

Indu Malhotra and Mr. Shyam Divan for giving their valuable time and for having 

graciously consented for the Webinar. Receiving the support from the luminaries such 

as both of you, is extremely fulfilling and motivating. We look forward to more such 

endeavours in future and hope to have your constant support and guidance for the 

same.” 

 

Mr. Maheshwari then thanked the Vice Chancellor of his Alma Mater for his 

support. “Lastly, all the attempts towards putting up this Webinar would have been 

incomplete had we not received tremendous support from Prof.  (Dr.) SriKrishna Deva 

Rao, Vice Chancellor, National Law University Orissa at various fronts. Thankyou Sir 

for standing for and enabling this intellectually stimulating discourse.  This would not 

have been possible without the support received from NLUO.” 

 

Regards,  

Siddharth R. Gupta 

CEO, CAN Foundation 

 

*** 

 

 


